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AMERICAN NATIONAL BANK AND TRUST COMP ANY, 
OF DANVILLE, Appellant, 
~OB~RT H. HERNDON, 'JR.,' ET AIJS., App~llees. 
PETITION FOR APPEAL ON BEHALF"OF AMERICAN 
' NATIONAL-BANK AND TRUST COMPANY OF DAN-
VITJLE. 
To the Honorable ,htsfices o'f the. lhipreme Court nf Appeals 
of Virginia:· 
Your petitioner, American National Bank and Trust Com-
pany of. Danville, would respectfully, : represent unto Your 
Honors that it is· aggrieved by a decree :en'tered in the above 
styled chancery cause oy the Judge· of the Corporation Court 
of Danville on the 1st dav of N oveniber 1941. 
The facts upon whicf said decree aggrieving your peti-
tion~r, was based, are as follows: . • . I 
In the year 1921, Robert H. Herndon,· Sr., a resident of 
Danville, died testate, and by item Third of his last will ·and 
testament dated January ·29, 1918, duly· probated in the 
Clerk's Office of the ·circuit Court of Danville, provided: 
2"'. ., 'I give and devise to my wife, all of my real estate and 
_improvements thereon, to have and to hold during he! 
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natural life, with the power in my said wife, as Executrix 
of this will, or in her own right, to sell said real estate, or any 
part thereof, and convey a good title thereto, she to reinvest 
the money in other real e~tate, and at the death of my said 
wife the property described in this Item of my Will, shall go 
share and share alike to my children, or their issue, per stirpes 
and not per capita.'' 
The aforesaid testator died seized and possessed of a cer-
tain lot of land with ~aluable improvements lying in the City 
of Da11ville on West l\lain Sfreet. 
At the time of testator's death he left surviving his wife, 
Emma B .. Herndon, and tho. following children: Robert H. 
Herndon, Jr., a son; CJarenee Herndon, .a son; William R. 
Herndon, a: son; Halcourt F. Herndon, a son, Emily Herndon 
(Vansant), a daughter; and Annie Herndon (Updike), a 
daughter. 
After the death of the testator) but prior to the death of 
Emma B. Herndon, the wife of the testator and the life 
tenant of the property devised in Item Third of the Will above 
set out, Halcourt F. Herndon, a son of the testator, died, leav-
ing two children, Halconrt, Jr., and Virginia Haile Herndon. 
*Halcourt F. Herndon, subsequent to the death of his 
a• father and before the death of his mother, Einma B. Hern-
don, by deed dated June 19. 1935, and recorded in the 
ClPrk's Office of the Corporation Court of Danville on Jtme 
28, 1935, conveyed aU of his right, title and interest in the 
real estate above ref erred to ( a one-sixth undivided interest) 
to the American National Rank & Trust Company of Danville 
;n consideration of the cancellation by the bank of all in• 
debtedness owed said bank by Halcourt F. Herndon, same 
approximating one thousand dollars. The wife of Halcourt 
F. Herndon joined in the doed as a grantor (Seep. 37 Recotd). 
Halcourt F. Herndon died in ,Tan nary 1939 and Emma B. 
Herndon, the life tenant, died on May 21, 1941. 
At the last J ulv rules 1941 three of the children of ·R. H. 
Herndon, Sr., dee·eased, to-wit, Robert H. Herndon~ Jr., An-
nie H. Updike and Emily H. Vansant, filed their bill of com-
plaint (Seep. 28 Record) asking for a partition of the afore-
said real estate on West Main Street, Danville, Virginia. 
Among the respondents named in said bill are American Na-
tional Bank & Trust Company of Danville, assignee of 'the 
interest of Halcourt F. Herndon and the two surviving chil-
dren of said Halcourt F. Herndon, to-wit, Hnlcourt, Jr., and 
Virginia Haile Herndon. 
The American National Bank and Trust Company filed its 
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answer (See p. 46 Record) to the bill of complaint and as-
serted . therein tha.t it was the o,vner of a one-sixth interest 
in said real estate by reason of the aforesaid deed to said 
bank from Halcourt F. Herndon. 
4• •I:torace G. Bass, an attorney, was appointed guardian 
ad lit em for the infants, Halcourt ~,. Herndon, Jr., and 
Virginia Haile Herndon and thereupon he set up a :claim on 
behalf 'of the said infants to the one-sixth interest that had 
been conveyed by Hal court ]1. Herndon, 1Sr ., and wife to the 
American National Bank and Trust Company, on the theory 
that at the time Halcourt F. Herndon, Sr., conveyed his in-
terest to the bank the interest had not become vested and 
alleged that by reason of the death of Halcourt F. Herndqn, 
1Sr., before the death of the life tenant, Emma B. Herndon, 
the interest of· said Halcourt F. Herndon, Sr., never became 
vested in him. 
It further appears that Halcourt F. Herndon and wife had, 
,before making· the outrig·ht conyeyance of Halcourt's in-
terest to the American National Bank and Trust Company, 
conveyed the, same interest in trust to ,v. G. Vansant, Trus-
tee, to secure a note for $200.00, pt1,yable to Virginia Haile; 
the deed of trust bearing date of October 1, 1932, and having 
been duly recorded. 
A decree of sale was duly entered on September 4, 1941, the 
property sold for $8,000.00 caRh, and the sale confirmed by 
decree.of September 26, 1941. On November 1, 1941, the court 
entered a decree to the effect that the deed from Halcourt F. 
Herndon and wife to the .American National Bank and 'l,rust 
Company conveyed no interest in said real estate and that 
the said bank was not entitled to any part of the proceeds 
of sale, and the court held to the same effect regarding the 
deed of trust from Halcourt ~,. Herndon and wife to Vir··· 
5.ic ginia Haile. In this decree the court '*directed that the 
· funds representing the one-sixth interest conveyed to the 
bank be paid over to the guardian of the children of Halcourt 
F. Herndon. 
ASSIGNMENT OF ERROR 
This petitioner as.serts that the chancellor erred in his 
construction of Item Third of the ,vm of Robert H. Hern-
don, Sr., and that the chancellor erred. in ruling that Hal-: 
court F. Herndon's interest in his father's estate as gi.ven 
in said Item Third never became vested in Halcourt ,because 
he died prior to the elate of the death of his mother, the life 
tenant. 
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The question before the court for determination is to what 
period or event do the words of survivorship in the Will of 
R. H. Herndon, Sr., refer, the clause of the Will being, "I 
give and devise to my wife all of my real estate and improve-
ments thereon to have and to hold during her. natural life 
• * * and at the death of my said wife th~ property described 
in this item of my ·wm shall go, share and share alike, to 
my children, or their i~Anc•, per stirpes and not per capita." 
If the words of survivorship refer to the testator's death 
then his children living at that time took vested interests in 
. the real estate and the assig·nment or conveyance by Hal-
6* court F. · Herndon to the • American National Bank of 
his interest in said real estate in consideration of the 
cancellation of his debts to the l1ank conveyed· a valuable 
right to said bank which becnme (lnf orceable at the death of 
the life tenant. This convevance was made between the death 
of the testator and death of Jife tennt. 
That words of eurvivorship refer to the dea.th of the testa-
tor. rather than to the life tenant, in the absence of express 
intent to the contrary, has long been settled in Virginia. 
In Cheatham, v. Gower~ 94 Va. 383, 26 S. E. 853; it was said 
at page 386: 
'' It is unquestionably a settled rule of construction in this 
state, that after a bequest or devhie of -an estate for the life 
· of the first taker, word~ of survivorship in a will are always 
to be referred to the pP.rioc1 of the testator's death, when no 
special intent appears to tJ1e contrary." 
Hansford v. Elliot( 9 Leigh 79; Ma.rt-in v. Kirby~ 11 Gratt. 67; 
Stone v. Lewis, 84 Va. 474:- 5 S. E. 282; 8ellers v. ·Reed, 88 Va. 
377, 13 tS. E. 754; Gish ,r. 1J{oomaw, 8!1 Va. 347, 15 S. E. 868; 
Chapm,an. v. Chapman, 90 Va. 409, 18 S. E. 913; Crews v. 
Hatcher, 91 Va. 382, 21 S. E. 811; 8tanley v. Stanley, 92 Va. 
5R4, 24 S. E. 229. 
The construction above grows naturally out of the familiar 
principle that the law favors the vesting of estates and where 
· a. legacy is given, which is not to be enjoyed in possession 
7fl. until some future period *or event, it will, where no spe-
cial intent to the contrary is manif(lsted in the will, be 
held to be vested-in interec,t immediately on the death of the 
testator rather than contingent upon the state of things that 
may happen to exist at the period of payment or distribution. 
llfortin v. Kirby, 11 Gratt. 67, Br,,nt Y. Washington, 18 Gratt. 
Am. Nat. Bk. & Tr. Co. v. R. H. Herndon, Jr., et als. 5 
526; Corbin v. l'llills, l9 Gratt. 4:38 and footnotes; Taliaferro v. 
Day, 82 Va. 91; Stokes v. Van 'ir¥yck, 83 Va. 733, 35 S. E. 387-; 
Chapman v. Chapman. 90 Va. 410, 18 S. F1. 91R. 
The Chancellor in his written opinion (See p. 56 Record) 
attempted to distinguish the present in~tance from the many 
Virginia cases supporting petitioner's contention, stating· that 
.llecause of the fact that the testator in a subsequent clause 
of his will speciiffoally named each and every child of his as 
the donees of certain. benefits, while in Item Third of the 
Will ( the clause relied on by petitioner) he did not name 
each child hut referred to them as a class that this was in-
dicative of an intent on the part of the testator that the 
interests given to his children in Item Third was contingent 
upon their outliving the life tenant. · 
'Dhe Chancellor's· view· is in direct conflict with Neilson Y. 
Brett, 99 Va. 673, 40 S. E. 32 and with the n10st recent opinion . 
of Justice Hudgins in Jn.me.s v. Peoples National Bank of 
Leesbut'rg, (November 24, 1941) 178 Va. 398, 17 S. E. (2d) 387, 
the latter case, however, not havjng been decided until after 
the entry of the decree here complained of. This matter will 
be dealt with at length hereinafter. 
In Stone v. Lewis (1888) 84 Va. 474, a clause in a will, 
similar to that now ·before the Court, was involved, it 
reading as follows : 
8* *''After the clec<?ase of my wife, and as soon thereafter 
as my executors s.hall deem fit and expedient, it is my 
will and desire that the plantation on which I now reside be · 
sold by them to the best advantage, either as a. whole or in 
sepa~ate parcels, and the proceeds thereof equally divided 
among my surviving brothers and sisters and the children 
of such of my brothers a.nd ·sisters as ·-may be. dead, share antl 
sh.are alike." (Italics onrs) 
The complainants contended that the word· ''surviving" re-
ferred to those who might be surviving at the decease of tl1e 
wife, and the·defendanfa that it referred to those who might be 
snr:viving· at the testator's own death. The court held that 
the words related to the time of the death of the testator 
and said: 
"The question is, whethP.r the words of snrvivorsl1ip here 
employed relate to tbe period of the testator's death, or to 
-that of the death of the lif'e tenant, the latter having survived 
the testator fiftv-two yea.rs. Tbe Circuit Court bv the ilecree 
complained of, sustained the former view, and we think, cor-
rectly." 
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In Hansford v. EUiott, 9 Leig·b, 79, it was held, after a 
eareful view of the c,ases, that wherever· the words survivors 
and surviving a:re used in a will, without manifesting any spo-
oial intent to the contrary, the. Sil.fest a;nd soundest con-
9* struction a-nd the mM,t ccnsMrn.,,,t •to the intention of 
the. testator and best .~i,,.pported by the outhr,rit·ies, is to 
refer them to the deaflJ, of the testator, and not to g-ive the 
whole estate to such a legatee a.~ hapvcns to su,rv·ivt3 the ten-
ant for life, or if nor.e su'fvive.<;, to declare a total intestacy. 
And this undoitbtedly is the r.stablished doctrine of this court, 
whatever conflict there may he among the English cases, upon 
many of which the learned counsel for the appellants relied 
in the argument at the bar. (Italic:.;; ours) 
~rhe same situation is presented in Chapman v. Chapman, 
90 Va. 409, where the lanh>i.mge of the will was, '' I loan to my 
wife all my estate not heretof or,) disposed of. during her 
natural life, and after 11er death I wish that estate sold 
and proceedR equally divided hetwt1en my four aibove-named / 
children, or their lawful heirs begott,m of their bodies." (Ital-
ics ours) 
One of the children, James }~. Chapman, assig11ed his in-
terest and died before the life ia:hant. The question, there-
fore, wa~ whether the gift to the children vestHd immediately, 
or was postponed to the deatl1 of the life tenant. In uphold-
ing the assignment the court said: · 
"~l.11ere is, indeed, nothing bntte,~ settled in this court than 
that all deviRees and bP.qnest~ nre to be con~lrued as vesting 
at the testator's deatl1, unlesB the intention to postpone the 
vesting is clearly indicated in the will. Sellers' Ex'or. v. Reed, 
- 88 Va. 377; Jamerson v. ,Jarw~r.;;un.1 Sfl Vn. 51. 
"In the present case the fRct that t11e gift is to1 the children 
'or their lawful heir~ begotten of their bodies' does not make 
the gift contingent. The money arising from the sale of the 
property, after the death of the life tenant, was· at all 
10* events to be equally clividP-d into four •parts, and paid 
to the testator':-: four children 'or their !awful heirs' 
~tc .. which means that it was to be paid to the children living 
at the death of the life tenant, or to the representatives· of 
such as might then be de.ad, the words, 'or their lawful heirs', 
etc .• being words· of limitation, and not the substitution of a 
new class of beneficiaries taking as purchasers from the tes-
fa.tor. E1or to effectuate the intention of the testator we 
must read 'and' for 'or', and give to the word 'heirs' its 
usual and lep:al si!ffiification. Parkin v. Kni,qht, 15 Sim. 83; 
Patterson v. HlllWthorn, 12 S & i_:l· 112; McGill's Appeal, 61 
. . 
.Am. Na.t. Bk. & Tr. Co. v. R.H. Herndon, Jr., et als. 7 
Pa. St. 46 ;- Linton v. Laycock, 33 Ohio St. 1.28; Gish v. Moo-
maw, 89 Va. 345; East v. Garrett, 84 Va. 523. 
· '.'In this view of the case, the dC\cree appealed from, up· 
holding the assignment by ,James E. Chapman, as the transfer 
of a veste.d interest, is right, and must be affirmed.,,. 
.And in Martin v. Kirby, 11 Grat. 67, a like situation was 
dealt with. There the testator had provided: 
''·.And lastly, my will -and desire is, that my whole estate 
shall be sold at the death of my wife, and equally divided be-
tween a.11 my surviving children or their heirs.'' 
. Betwee.n· the time of the death of the testator and the 
death of the life tenant, all the children had died, some leaving· 
descendants and one child ha(l '~n hi,'{ lifetime conveyed his ·in-
terest in his father's E81.'.A.T-E in tr'lu>f to secure a debt. 
Upon the question presented to tl1e court, it held that all 
· of the children of the testator who survived him took 
11 * vested interests *under the will. 
.After discussing various cases and ref erring to cer-
tain aspects of the instant case, the court said: 
''I think,' therefore. the cirC;umstanees relied on fail to sl10w 
any special intent on the part of the testator in this case in the 
use of words 'surviving children', to refer them to the death 
of the tenant for life; and thRt the case cannot he distinguished, 
in any essential particular, fl'om llunsfr,rd v. Elliott. I think 
too, the rule prescribed in that case ( so far as any rule ~an 
be applied to a subject of this character), is perhaps the 
soundest and ~afest rule, and best adapted, in a large ma-
jority of cases, to promote the intention of the testators. 
But whatever might be my opinion as to this, I think it should 
be adhered to as the settled doctrine of this court, notwith-
standing the different result of the recP.nt English cases.'' 
The case of Gish v. Moomaw, 89 Va. 358, sets out and dis-
cusses the authorities in Virginia at considerable length and 
.is a brief in itself. 1 
In that case, the language of the will was : '' .And after her 
death I will and bequeath my land to my brothers, John 
12• Coon, Patterson ""Coon and Robert Coon, to be equally 
divided between those brothers, or their heirs, if li-vin_q." 
(Italics ours) 
· The court said, in reversing the lower court: 
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'' The question made by counsel and sustained by the court 
below is as to the time in respect to which the survivorship 
is to be determined. The conrt below held that this survi-
vorship relates to the death of the life tenant and in doing 
so held this la:ng11age : 'After providing for his wife, the 
testator desired to provide for his brothers, or, if any of 
thorn should fail to survive his wife, for the issue of those 
who were dead.' It is inconceivable how any such conclusion 
was arrived at. There certainly is not a ··word in t11e will 
upon which to predicate any such idea. 
'' But the court below construes t11e words of survivorship 
fl$ relating to the tim(\ of the expiration of the life estate. 
This is clearly an erroneous idea, and one entirely unsup-
ported by a single word or phrase in the will. No rule of law 
i.~ more firmly established by the unif onn course of decision 
in, this court than that which, ,in f.he abs~nce of clear and 1tn-
eqidvoaal expression,.~. nf a different purpose, refers such~ 
words of survivorship to the death of the testato-r and not 
to that of the life tenant.'' (Italics ours.) 
( Here follows an analysis of many cases) 
*We cite as furt.h~r authority the case of Crews v. 
13* Hatcher, 91 Va. 378, which originated in the Corporation 
· Court of Danville. It involved construction, of the Will 
of A. ·S. Updegraff. Tl1e will stated, '' At the death· of my 
said wife, Maria Updegraff, I direct that the remainini por-
tion of· my estate shall be equally diYiclecl among the said Ed-
ward M. Hatcher, Henry C. Hat(lher, and Sara11 E. Clark, or 
their heirs respectively * * ~ '' 
Edward M. Hatcher died after tbe testator but before the 
life tenant and the quPstion presented was whether his es-
tate had vested. In holding that the estate became vested at the 
death of the testator and that }Jdward M. Hatcher's interest 
was subject to his debts, tlJe court said: 
"It seems to us that the will c.reated a vested remainder in 
Edward M. Hatcher, which took effect immediately upon the 
death of the testator, but the full enjoyment of which was 
postponed until the death of the first taker, Maria Upde-
graff.~' · 
In Roberts v. Se1Jphers (1.920) 128 Va. 85, 104 S. E. 698, the 
testatrix provided: "To my nephew, J olm Henry Roberts, T 
.Am. Na.t. B~. & Tr. Co. v. R.R. HArndon, Jr., et als. 9 
devise my farm • * e during· his natural life, a.nd at bis 
death to go to his ehildren equa,lly." 
The court held that this creatc•d n vested remiander in tl1e 
children living at the testatrix's death, subject to be opened 
up for other children born before the termination of the lif c 
estate and quoted from 1 Minor on Real Property, par. 794, 
p. 839, as follows : 
''Upon a devise or conveyance to A for life, remainder 
14* ~to A's children, * * * it is established that all such . 
children living at the testator's death * * • take vested 
r~mainders, subject to open up and let in others who are su~ 
,sequently born before the termination of the particular es-
tate." 
In Ransford v. Elliott, 9 Leig·h (86 Ya.) 79, the testator, 
after bequeathing the residuum of his estate to his wife for life 
··or widowhood, bequeathed, that the whole of .his personal es-
tate, at the death of his wife, should be equally divided among 
his surviving· chtldren. The court held that the word surviving 
refers to the death of the testa.tor, not that of tenant for life, 
and so children of testator who ~lll'Viyed him, but did not 
survive tenant for life. took ve.c;ted infe.·rest in the reniainder. 
In McComb v. McComb (189~1) 96 Va. 779, the testator be-
queath~d certain property to his daughter, Mrs. Quarles, for 
life, with remainder to her childre11. T]1e question involved 
on the appeal was the time when tbat remainder vested, wheth-
er at the death of the testator or not ;nntil the death of their 
mother, the life tenant. The will proYided: 
'' .At the respecth1e death of my four daughters first aibove 
narned, to-wit: Ellen V. Quarles, Isabella P. Chiles, Juliana 
Norris, and Alice l\L Cluw.dfor, I will and bequeath that what 
.· each shall receive under this p1·ovision of my will shall pass 
and belong absolittely to their re:;pecti1.Je cbildren and to the 
descendants or descendant of anp that *may ha'l)(i died 
15* leaving issue, such to take what its der.eased pare·nt 
would have taken if alive." (Italics ours.) 
The Court said : 
"The settled rule of interpretation in this state is that all 
devises and bequests are to be construed as vesting at the 
testator's death~ unless the intention to postpone the vesting 
is clearly indicated by the will. Creu1s v. Hatcher, 91 Va. 378; 
Stanley v. Stanley, 92 Va. 534; ChP-atham v. Gower, 94 Va. at 
·p. 386. There is nothing in the lang11age of the clause quoted, 
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when read alone, or in connection with the other provisions 
of the will, which shows any special intention that the re-
mainder given should vest at the death of the life ten.ant. On 
the contrary, it appears to us that a different intention is 
manifest. The will shows that it was written bv or with the 
advice of some one skiiled in the law and in the use of legal 
terms. In prior clauses o-f the will tbe testa.tor, after giving 
to his daughters, Mrs. Chiles and Mrs. Chandler, respectively, 
certain property for life, gives the remainder at the death 
of the life tenants to their 'children then living and to the 
descendants or descendant of any that may have died leaving 
issue, such to take what its parent. would have taken if alive' 
• * • thus manifesting· his intention that the remainder 
should not vest until the death of the life tenant. 
''In the devise to Mrs. Chiles the testator gave a tract of 
land to her 'for and during her natural life, and at her 
16'» <lea.th said tract •of land is to pass and belong in fee 
simple to her childrc,n then living.' 
'' On the bequest· under consideration the language · giving 
the remainder is, 'I will and bequeath that what each' (life 
tenant) 'shall receive under thiA provh::ion of my will shall 
pass and belong absolutelv to their re:;pective children.' 
''·The lang·uage by whic•b thP testator disposed of the re-
mainder in each case is substantially the same except that 
in the latt~r the word1::1, 'then living' are omitted, and the 
word 'a.bsolutelv' is substituted for the words in 'fee sim-
ple' • * • w 
'''But no reasonable explanation has, or can be, given whv 
the words 'then living' were omitted in the bequest excep~t 
that it was intended that the remainder should vest at the 
death of the t~stator, and not at the death cf the life ten-
ants*•• 
''We are of the opinion tlrnt the children of Mrs. Quarles 
took a vested remainder in tl1e property bequeathed to he1~ 
by the clause of the will under consideration.'' 
Ribble 's treatment· 01 Minor on Real Propertv bears out 
the contention here that upon the death of R. IL Hwerndon, Sr., 
l1is children then and at that time took vested remainders in 
his real estate. The following passage is taken from Volume 
One, pages 944-947, to-wit : 
''But it is established that in gifts to a class 0£ persons, all 
members of the class living at the testator's death or at the 
time of the conveyance take vested remainders, subject to 
, 
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.' open up and let in others wh~ are subsequently born , 
17* before· the termination of the •:<cpart.icula.r estate, the 
· ·Shares of the others being in such case proportionately 
climinislied though until one of such claRA comes into being, 
the remainder is contingent (apparently a sentence has bee·'n 
omitted). But at common law no member of a class not 
coming into existe~ce before the termination of the particn-
la~ estate c.ould take, as that woulcl be to permit a gap between 
the preceding estate and the remainder, and would violate 
the common law rule that the remainder must take effect dur-
ing the continuance of the particular estate or at the very 
moment of its termination, But in Virginia. by statute it is · 
provided no remainder shall fail for the want of a particular 
estate to support it. so that it iR believed the vested remainder 
in those members of a class who are in being is in Virginia 
liable to open up and let in others of the class who come into 
being after the termination of the particular estate as well 
as thosei born before that time. It is true that there is a line 
of Virginia decisions in which it is stated broadly that upon 
a devise 'to A for life, remainder to his children,' the re-
. mainder is a vested remainder belongfog to the c.hildren living 
at the testator's death, from whicl1 it might perhaps be in-
ferred that the vested remainder is confined to such children· 
and is not liable to open up and let in others subse-1s• quently born. *But all these are cases. where no chil-
dren were subsequently born, but where some had died 
sin~e the death of the testator and during the continuance of 
the particular estate: and the question, for decision was 'lvheth-
er the remainders were continl}ent in such of the children 
only a.s might S'ltrvive the life tenant or vested in the iohole 
class in existence at the testator's death, the court 1u;nifo1·mly 
holding the latter view.'' 
Citing, 
Cheatham v. Gower, 94 Va. 3S3, 26 S. E. 853; 
Warin.g v.<Waring, 96 Va. 64], 32 S. ·E. 150; 
Lantz v. Massie, 99· Va. 709, 40 S. E. 50; 
Neilson v. Brett. 99 Va. 673, 40 S. E. 32; 
Stanley v. Stanley, 92 Va. 534, 24 S. E·. 229; and 
McComb v. McComb, H6 Va. 779, 32 S. E. 453. 
i, 
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Chancellor's Opinion in (~01,.flict -lVith Similar Decided Cases 
in Virpinia. 
The present case is virtually identical to that of James v. 
Peoples National Ba'l'lk of Leesburg (Nov. 24, 1941) 178 Va. 
-398, 17 S. E. (2d) 387, tlw opinion by Justice Hud~ins. In 
the James case the two paragraphs of the W,ill, which were 
considered by the court ( the first being the one in contro-
versy) are as follows: 
"I ·bequeath unto my belov<~d wife Emma • 9 * (certain de-
scribed property, includi11g $50,000 in ca.sh), to have and to 
hold for her sole benefit and use durin$'. *her natural life: 
19* at her death the sa.nie tn be equally divided betwee1i 01w 
three children, to-wit: A-rthur A. James, Fredericlc C. 
Jarnes a;11d Mrs. Imogen M. Mays or to their children, if anJJ, 
if they be not living. 
"After the above bequests, are satisfied, I direct that the 
rem.ainder of my estate, of whatsoever nature, shall be equally 
divided to my three children above named, or to the children 
of any who may not be living-they taking the parents share.'' 
In the Ht~rndon will, the clause, which we think created 
the vested interest aR of the date of te~tator 's death, and 
another clause considered by the chancellor, are as follows: 
"I give and devi~e to my wife, all of my real estate *, 8 • to 
have and to hold durin.Q her natural life. * • • and at the 
death of my said wife the property a escribed in this item of 
my will, shall go slwre and .',ha.re alike to rny children, or their 
issue, per stirpes and not per capita. · 
'' The remainder of my property, real, personal, and mixed, 
not 8pecifically disposed of herein shall be divided equally 
between, Robert H. Herndon, Jr., William R. Herndon, Clar: 
ence Herndon, Halcourt F. Herndon, Annie L. Herndon, and 
Emily R.. Herndon, shar.3, and share alike.'' 
20* *In the first paragraph eonsidered in the Jam.es will 
and in the Herndon will a life estate preceded· the 
fee, and in the s~cond or laRt paragraph of each will herein 
considered, the fee was immediate upon the death of. the te.s-
tator. The wife and children of the respective testators were 
the objects of the bounty in each instance. In the James will 
the children were specifically named in the first clause and 
in the last clause ref err eel to only as "my three children'' ; 
while in the Herndon will, in the first paragraph considered, 
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the testator referred to ''my children,'' and in the last clause 
he specifically named them. The intent of the testator in 
each will appears to have been identical. 
In the James case; s'llpra, the court held that the remainder 
estate given to testator's children or their children after the 
death of the wife, ivas vested as of the elate of testator's death 
and that the death of the wife only had to do with the actual 
enjoyment of the estate. In that ease, the wife and children 
survived the testator, but one :-:Jon died before the testator's 
wife or before the termination of the preceding life est.ate. 
That is exactly the same situation now before the court, in 
that after the testator, Herndon, died but before his wife died; 
Halcourt Herndon, a son, passed away. In the James case, 
su,pra, the Court of Appeals held that the wiclo'w of the de-
ceased son was entitled to dower, but the learned Judge of the 
Corporation Court of Danville took tl1e position that the 
assigns of the deceased son of testator, Herndon, acquired no 
interest whatever. In so holding we say that the Chancellor 
obviously erred. This ruling was predicated entirely on t.l,e 
fact that in the last paragraph of the Herndon will (set out 
above) the testator named his children, but did not refer to 
their issue, as he did in the preceding paragraph considered 
and that iby reason of this fact the testator, did not in-
21• tend that his children living at his *death take a vested 
remainder in tho real estate devised to his wife. 
In the James case, supra, the court said: 
'' * • • There are no words or expr~ssions in the entire will 
which clearly indicate that the testato:r; intended to postpone 
the vesting of any of the property until the death of the life 
tenant. 
'' Comparing· the two paragraphs, it would seem that tho 
testator contemplated making a 11 the provisions of his will 
effective at the time of h~s death. If, prior to that time, one 
of his children died Jr.aving a child, then that child should 
take under the will. .Th1?.re are no technical worcls in the will, 
nothing to sitggest survivorship. There i$. no condition pre-
cedent to the yesting of title iri the three children at the 
death of the testator. The only possibility which the testator 
seems to have contemplated was that one or more children 
might not survive him. 'J'llere is no .r,i.ft O'l'er in the et'ent one 
of his children should die without i.-:site~'' (Italics ours.) 
1 In Neilson. v. Brett, 99 Va. 673! 40 S. E. 32, a life esta.te 
was created in a daughter and a gift over was in the following 
words: '' 4li • • at the death of my daughter, .Anne, the trust 
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flmd shall pass to and be divided among her children and de-
scendants by stocks." ( Clmtse four.) It was conceded that this 
clause created a vested remainder. 
In the 5th Clause of the same will the life estate was c.re-
ated in these words "* * * the share falling to my son • * * 
shall be held by my executors in trust for the joint use 
22* and benefit ·of my saicl son and *his wife and children; 
it being· my purpose to prO'\;.icle a home for the family 
during the life of my said son and his wife, and of the sur-
vivor of them, and at the death of the survivor to divide the 
trust fund among· theh- desr.endants by stocks." 
It will be noticed that in the 5th clause the testator omitted 
immediately preceding the words ''descendants,'' the words 
'' children a Ed,'' used in disposing of the remainder in the 
fourth clause. It 'lt·as a·rqued that this omission manifested 
an intent on the part of the testator to describe a differen.t 
class of persons as remaindcrm.en, from those named in the 
fo-u: .. th clause, and to fix a d·ilf e·rent time for the vesting of, 
the remainder. 
The court held that although there was a slight difference 
in the phraseology of the two parag·raphs, there was no··real 
dif.Eerenc.e in meaning and that the remainder estate created 
in th~ 5th clause was ve~tcd at the dcatl1 of the testator, just 
as in Clause four. Pertinently, the court stated: "It seems 
to us that if it was the intention of the testator that the re-
mainder shall not vest until the period for distrj:buting the 
principal among the remai.ndermen, so learned a lawyer and 
so skillful a draftsman as the draftsman of the will is con-
ceded to have been, would not have left that intent to have 
been manife~ted ,bv cvideneP.s so inconclusive as those relied 
on, but would have declared it by lang·uage which would have 
macle it clear." 
23(+ *In the case now before the court, although there is 
no evidence to show that the will was' drafted bv a law-
yer, a glance at it will indicate that it was, the chancellor 
1rns failed to apply the long- established Virginia rule regard .. 
ing the vesting of estates upon the dE'a.th of testator becau:se 
of a "certain inconclusive expression used in the latter part of 
the will. In other words. because the testator used the words 
"my children" in one clause and in another clause specifi-
cally called each child by name that this manifested an intent 
to postpone vesting· of the estate given in clause Third .. Ad-
hering to the language used in the case last above cited it 
would eertainly seem that had the intent of the testator been 
to postpone vesting of the interest of the remaindermen in 
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the property devised in clausEl 3 until after the death of the 
life tenant, such intent would not ha.ve been manifested by 
evidences so inconclusive as those relied on. 
It has long been the policy of the Virginia Court to hold 
that the law favors the vesting of estates, and where a be-
quest or devise is made, and the property is not to be enjoyed 
in possession until some future period or event, it will, wherP. . 
no special intent to the co·~·ttmry ·is manifested in the 1will, be 
held to be vested in interest immediately on the death of the 
testator; a.nd as Justice Hudgins expressed it in the James 
case, si1,pra, ''unless the intention. to postpone the vesHng is 
clearly indicated by the ,vill.'' 
Therefore, this established rule should be applied unless it 
clearly appears that the testator intended to postpone 
24"" vesting, and the rule *should not be overridden by the 
application of conjectu·re as to the meaning of certain 
isolated language, for it is well known that certain expressions 
found in a will may be interpreted' differently by as many law-
yers or judges t~at may be called on for opinion or deci; 
sion., 
Here we have a dam,e that the chancellor admits, standing 
alone, creates a vested remainder, the testator leaving- certain 
property to his wife for life and at her death "to my children, 
or their issue, per stirpes and not per capita,'' but the chan-
cellor says that be(_)ause a subsequent clause in the will gives 
the remainder of testator's property to '' Robert H. Herndon, 
Jr., William R,. Herndon, Clarence · Herndon, Halcourt F. 
Herndon, A'nnie L. Herndon and Emily R. Herndon, share 
and share alike" ( who were the testator's "children" re-
ferred to in ~he prior clause) that this manifested an intent 
not to create a vested remaind<:·r in the first clause. It is re-
spectfully argued that this slig·ht difference in phraseology 
does not clearly show an intent on the part of the testator to 
postpone vesting of the estate given in the first clause. '' There 
·are· no words or expressions in the entire will which clearly 
indicate that the testator intended to postpone the vesting 
of any of his property until after the death of the life tenant.'' 
James v. Peoples National Bank, .c;up-ra. 
How should or would an intent to postpone vesting ordi-
narily be clearly shown, as the rule requires. It would be by 
the use of such language after the life estate, as '' to my 
child1·en then lii,ing'' or '' to such of my children who survive 
my wife.'' There is no such language in the Herndon 
25'* will, nor is there any ·other language therein to clearly 
indicate *that the testator didnot intend the estate given 
in Item Third to vest at the time of his death in accordance 
with the established rule., 
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The authorities herein cited amply show the Virginia doc-
trine, the application of which to t~e. instant case reveals that 
the language in the will of Robert H. Herndon, Sr., "and at 
the death of my wife the property described in this item of 
my will shall go, share· and share alike to my children, or 
their issue ver stirves and not per capita," created a vested 
interest in the children of the testator living at the· time of 
his death and the descendants of any child who might have 
died before said testator. 
The decree of the cl,ancf~llor e1ntered on November 1, 1941, 
should be reversed with a decree rendered bv this Honorable 
Court in favor of the petitioner. w • 
Counsel for the petitioner desire to state orally the reasons 
. for a review of the decision complained of, and in the event 
an appeal is granted they will adopt this petition as their 
. brief. 
Petitioner avers that a copy of this petition for appeal was 
on the 21 day of February 1942~ delivered to Horace G. Bass, 
Esquire, Guardian all litern and coum,el for Halcourt F. Hern-
don, ,Tr., and Virginia Haile Herndon inthe court below. 
AMERICAN NATIONAL BANK AND TRUST 
COMP .A.NY OF D .. A.NVILLE. 
By RUTLEDGE C. CLEMENT, 
Counsel. 
CREWS AND CLEMENT 
Danville, Virginia, 
Counsel for Petitioner. 
26,Hi *The undersigned Attorney at Law, practicing in the 
Supreme Court of Appeals of Vhg·inia, hereby certi-
fies that in his opinion this case should be reviewed bv the 
Supreme Court of Appeals of Virginia. .. 
Dated a.t Danville, Virginia, this 21 day of February 1942. 
RUTLEDGE C. CLEMENT. 
Receh1ed February 23, 1942. 
M. B. WATTS. 
April 8, 1942. Appeal allowed by the court. Bond $500. 
M. B. W. 
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RECORD 
page 27 ~ VIRGINIA:-
Pleas before the Judge of the Corporation Court of Dan-. 
ville, at the Courthouse thereof, on Saturday the 1st day of 
Niovember, 1941. 
Be it remembered that on the 21st day of July, 1941, cam(! 
Hobert H. Herndon, Jr., Annie H. Updike and Emily H. Van-
sant and filed their bill of complaint in the Corporation 
Court of Danville against William R. Herndon, ,Tr., American 
National Bank and Trust Company of Danville, Virginia., W. 
G. Vansant, T,rustee, Virginia Haile, W. G. Vansant, Executor 
of Emma B. Herndon, deceased, ancl Clarence Herndon, Hal-
court F. Herndon, Jr., ·anrl Virginia IL Herndon, in the fol-
lowing words and figures, to-wit: 
page 28 ~ In the Corporation Court of the City of Danville, 
Virginia 
Robert H. Herndon, Jr., Annie H. Updike and Emily H. Van-· 
sant · 
v. 
William R. Herndon, .Jr., American National Bank and Trust 
Company of Danville, Virginia, W. G. Vansant, Trustee, 
Virginia Haile, vV. G. Y an·sant. Executor of Emma B. Hern-
don, deceased, and Clarence Herndon, Halcourt F. Hern-
don, Jr., and Virg'inia H. Herndon. · 
BILL IN CHANCERY 
To the Honorable Henry C. Leigh, tTudg-e ·of the Corporation 
Court of the City of Danville: 
Your complainants, R(?bert H. Herndon, Jr., Annie H. up-
dike, and Emily H. Vansant would respectfully represent unto 
Your Honor as follows : 
That some time in the year 1921, ~obert H. Herndon, Sr., a. 
resident and citizen of the City of Danville, departed, this 
life te.state. and bv his last will and testament dated January 
29, 1918, duly probated in the Clerk's Offic.e of the Corporation 
Court of the City of Danville, Virginia, in Will Book C, pag·c 
337, among· other things provi~ed: "I give and devise to my 
wife, all of my real estate and improvements thereon to have 
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an<l to holcl during her natural life with the power in my wife, 
as Executrix of this will, or in her own right, to sell said real 
estate,. or any pa.rt thereof, and convey title thereto, she to 
re-invest the money in other real estate, and at the death of 
mv said wife, the p1·opcrty described in this item of my will 
sl;an go, share and share alike, to my children, or their issue, 
per stirpes and not per capita.'' A certified copy 
page 29 ~ of said will is filed herewith, marked '' Exhibit A,,' 
and prayed to be read as a part of this bill. 
Your complainants would further represent that the said 
Robert H. Herndon, Sr., died, seized, and poss.essed of a cer-
tain lot or parcel of land, lying in the City of Danville, Vir-
ginia, together with improvements thereon and appurtenances 
thereunto belonging, and more particularly described as fol-
lows: 
Beginning· at the southern side of West Main Street, at the 
corner with Lot ''A~, in sajrl block, now owned ,by Spee1·; 
'thence westerly along vVest Main Street 50 feet to Lot #17; 
thence back between Lot(' A" and Lot #17 174.5 feet along 
Lot "A" and 175 feet along Lot #17, to lot #20, 
and having a width in the rear of 50 feet, -being 
designated as Lot #19 in Block l, as shown on the revised 
map of the Mount Vernon Villa Company's property, re-
corded in the Clerk's Office of the Corporation Court of the 
City of Danville, Virginia, in Deed Book 86, at page 200, and 
being the same lot or parcel of land conveyed to Robert H. 
Herndon, Sr., by the Mount Vc~rnon Villa Corporation, by 
deed dated January 22, 1913> and recorded in said Clerk's Of-
fice in Deed Book 87, af pa~e 465; a eertifiecl c.opy of said deed 
is filed herewith, marked ''Exhibit B, '' and prayed to be read 
as a part of this bill. 
Your complainants would further represent that, at the 
time of his death, the said Rohert IL Herndon, Sr., left sur-
viving him the following: Emma B. Herndon, widow;- Robert 
H. Herndon, Jr., a son ; Clarence Herndon, a son ; William R. 
Herndon, a son; Halcon rt F. Herndon, a son; Emily Herndon 
( now Emily. H. Vansant', a daughter; and Annie Herndon 
(now Annie H. Updike), a claug·hter; that since tl1e death of 
the said Robert H. Herndon, Sr., William R. Herndon has 
departed this life, leaving- "'\Villiam R. Herndon, Jr., a son, 
as his sole issue; and Halcourt F. Herndon has departed 
this life, leavin~ as his sole issues, Halcourt F. Herndon, ,Tr .. 
and Virginia Haile Herndon, but prior to his death the, said 
Haleourt F. Herndon, Sr., conveyed all of his right, title, and 
interest in the above deAcribed property to the American 
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' National Bank and Tmst Company of Danville, 
page 30 ~ Virginia. Your complainants would further mpre-
sent that by deed dated June 1, 1932, and recorded 
in the Clerk's Office of the Corporation Court of the City of 
Danville, in Deed Book HH!\ .at page 44, Clarence Herndon 
and Kathleen B. Herndon, his wife, conveyed all of their right, 
title and interest in the property above described, acquired 
under the will of the s,aid Robert H. Herndon, Sr., to Emma 
B. Herndon in fee simple ; a certified copy of said deed is filed 
herewith, marked '' Exhibit C~'' and pra.yed to l)e read as a 
part of this hill . 
. Your complainants would further represent that by deed 
dated Octoiber 1, 1932, and recorded in said Clerk's Office in 
Deed Book 152, at page 195, Halcourt F .. Herndon and wife, 
Betsy H. Herndon, conveyed all of their right, title, and in-
terest in the property above described, acquired under the· will 
of R.obert H. Herndon, Sr., to ,v. G. Vansant, Trustee, in 
trust to secure the Ieg;al holder thereof, the payment of a cer-
tain debt of $200.00, with interest from October 1, 1932, evi-
denced by a certain neg·otiable promi~sory note, executed by 
Halcourt F. Herndon and wjfo as makers, payable to their 
order on demand, and endorsed by them; a certified copy of 
said deed of trust is filed herewith, marked "Exhibit D," and 
prayed to be read as a part of this bill; your complainants 
are advised that Virginia Haile is the legal holder of this 
note, that the same is now due and paya1ble, though your 
complainants are not advised as to the credits, interest, or 
amount outstanding; ar.d that by _deed dated June 19, 1935, 
and recorded in sairl Clerk's Office, in peed Book 162, at pag·e 
294, Hal-court F. Herndon and Betsy H. Herndon, his wif ~, 
P-Onveyed to the American National Bank and Trust Company 
af Danville, Virginia, a corporation, all of their right, title 
and interest in the property above described, in 
page 31 ~ consideration of the sum of $10.00, and other :valu-
able consideration, subject to the lien of tl1e prior 
deed of trust above desc.ribed: a certified copy of which is filed 
herewith, marked "Exhibit E,'' a.nd prayed to be read as a 
part of this l>ill .. 
Your complainants would further represent that the said 
Emma B. Herndon depart~d this life testate on Mav 21, 1941, 
not ha.vinp; exercised her power of sale over the real estate 
described ·above in this bill, tl1e same remaining intact as- it 
originally passed under the will of the said R.othert H. Hern-
don, Br. 
Your complainants would further reprP.sent that by virtue 
of the deed from Clarence Herndon and wife to Emma B. · 
Herndon above described, tl1e said Emma B. Herndon ac-
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' quired an interest in said properties, which became vested 
upon her death and .passed according to the terms of her 
will, dated December 20, Hl35, and proba.ted before the Clerk 
of tbe Corporation Court of the City of Danville, on May 31, 
1941, and recorded in Will Bpok G., page 279; and hY.. the 
terms of said will, the said testatrix nominated ,v. G. Yan· 
sant as her executor, be havin~ duly qualified as such, and 
empowered the said executor wf th the right to sell any or aH 
of her said real estate and to divide the proceeds among, her 
five living cbildren, to.,vit: OlnrenC'e, Annie Emily. and Hal· 
court, and my gTandson: ,~Tilliam R. HerndoIJ., Jr. In case 
any of her said children then living· should die before she 
did, she directed that the share of such children should go to 
his or her children; a certified copy of which will is filed here-
with, marked '' Exhibit ~,,'' and prayed to be read as a part 
of this bill. . 
Your complainants would further .represent that they, to-
gether with William R. .. Herndon, Jr., American National 
Bank and Trust Company of Danville, W. G. Vansant, Trus-
tee, Virgjnia Haile, W. G. Vansant, Executor of Emma B. 
Herndon, deceased, and Clarence Herndon, are all 
page 32 ~ the parties interested in the property above de-
scribed, that vV illiam R. Herndon, Jr., Halcourt F. 
Herndon, Jr .. , and Virgi.niR Haile Herndon arP. infants nnd. 
a.s such are incapable of properly protecting their own in-
. tcrests, that the property above described, due to its size and 
the number of pa.rties in interest involved, is not susceptible 
of a convenient and :judicial divisicn in kind among the parties 
entitled thereto, a.nd that the interests of all parties will be 
promoted l)y a sale of the said property and a division of the 
proceeds among the parties entitled thereto. 
WHEREFORE, being without remedy save in a court of 
equity, where matters of this sort are alone and properly cog-
nizable, your complainants respectfully pray: 
(a) That William R. HerndonJ Jr., The American National 
Bank and Trust Company, of Danville, W. G. Vansant, Trus-
tee, Virginia Haile, Vl. G. Vansant, Executor for Emma B. 
Herndon_. deceased, Clarence Herndon, Halcourt F. Herndon, 
,Tr., and Vir<1;inia H. Hernrlon be. made parties defendant to· 
this bill, and all adult defendants be required to answer the 
same, hut not under oath, answer under oath being heroby 
expresslv waived, 
(b) That a guardian atl litem be appointed to defend thP 
interests .of the inf ant defendants, William R. Herndon, Jr., 
Halcourt F. Herndon, Jr., and Virginia Haile Herndon, 
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(c) That the court may determine who are the co-owners 
of the above-deseribed property and their respective interests 
·therein, · 
(d) That the court will decree a. partition of the property 
herein descri:becl, in one of the methods provided 
page 33} by law, preferably a sale of the property and a 
thereto,' 
division of proceeds among the parties, entitled 
(e) That the court will grant such and other relief, both 
general and special, as to equity may seem meet, arid t[e 
nature of the case may require, and your complainants will 
ever pray, etc. · 
W. G. VAN1SANT 
W. C. THOMPSON 
Counsel. 
page 34 ~ 
ROBERT H. HERNDON, JR. 
ANNIE H. UPDIKE 




WlliL OF R. H. HERNDON 
I, R. I-I. Herndon, of the City of Danville, Virginia, do make 
this my last will and testament, revoking all other wills here-
tofore made by me. , 
Item 1: I desire that all of my just debts be paid. 
Item 2 : I give to my beloved wife, all of my household and 
kitchen furniture, two automobiles, one of which is now in 
my garage, and the other, a ford car, now in the possession 
of F. R. Cox, also seventy-five (75) shares of the common 
stock of the Riverside & Dan River Cotton Mills, Incorporated, 
the aibove mentioned property to be hers without restriction 
or limitation of anv sort. . 
Item 3 : I p;ive and devise to my wife, all of my real estate, 
and improvements thereon, to have and to hold during he.r 
natural life, with the power in my said wife, as Executrix 
of this will, or in her ovm right, to s~ll said real estate, or any 
part thereof, and convey a good title thereto, she to reinvest· 
the money in other real ~stat~, an~ at the death of my said 
wife, the property descr1:becl m this Item of my Wtll., shall 
go share and share alike to my children, or their issue, IJ)er 
stirves and not per capita. .. 
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Item 4. I give to Annie L. Herndon, Two thousand 
( $2000.00) Dollars, in cash, or common stock of the Riverside 
& Dan E,iver Cotton :Mills, Incorporated. 
R. H. HERNDON. 
Item 5: I give to Emily R. Herndon, Twenty-five hundred 
($2500.00) Dollars, to complete her education, or use as she 
:sees fit. 
The amounts given in Items 4 and 5 ,of my will, to be in ad-
dition to any other am01mts which my two children named in 
said items shall receive in this -will. 
page 35 r Item 6: The remainder of my property, real, per-
sonal, and mixed, not specifically disposed of herein 
shall be divided equally between, Robert H. Herndon, Jr., "\Vil-
liam R. Herndon, Clarence Herndon, Halcourt F. Herndon, 
Annie L. Herndon, and Emily R. Herndon, share and share 
alike. 
Item 7: I nominate and appoint my wife, Executrix of this 
will and des~re that she may be allowed to qualify without 
security. 
IN TESTIMONY WHEREOF, I have hereunto set my 
band and seal, this 29th day of January, 1918. 
R. IL HERNDON. (!SEAL.) 
Signed, sealed, acknowledg·ecl and declared as and for his 
last will and testament by R~ H. Herndon, and we, in bis 
presence, and in the presence of each other, have hereunto 
affixed our names as witnesses. 
'tT' • • \: ll'g'lllla. :-
·D. P. G_~RVIN 
FRANK R. COX. 
In the Clerk's Office of the Circuit Court of the City of Dan-
ville, on the 28th day of May, 1921. 
The last will and tes:tam~nt of R. H. Herndon, late of tl1is 
City, deceased, was this day presented to the Clerk of said 
Court, and :fully proved hy the oaths of D. P. Garvin and 
Frank R. Cox, subsc.ribing witnesses thereto, and was there-
upon ordered to be recorded. 
And on the motion of Rmma B. Herndon, the only Executrix. 
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named in said will, who made oath as the law directs, and 
entered into a bond in the penalty of Ninety thousand dollars, 
payable and conditioned according to law (but without se-
curity, the said wilJ directing that none should be 
page 36 ~ required of her), and which said bond being 
acknowledged by the obligor therein, is ordered to 
be rec.orded. 
Certificate is gTanted the said Emma B. Herndon for ob-
taining a probat of said will in due form. 
JNO. R. COOK, Clerk. 
Copy, teste: 
JNO. R. COOK, Clerk. 
Virginia:-
Tn the Clerk's Office of the Circuit Court of the Citv of 
Danville, ~n the 28th day of May, 1'921. The foregoing ·1ast 
will and testament of R.H. Herndon, deceased, together with 
the order of the Clerk of said Court thereon, was admitted 
to record. 
Teste: 
JNO. R. COOK, Clerk. 
Copy-Teste: 
C. STUART WHEATLEY, Clerk. 
page 37 }- EXHIBIT ''E'' 
, THIS DEED made this the 19th clay of June 1935, by and 
between HALCOURT F .. HFJRNDON and BETSY H. HERN-
DON, his wife, parties of the first part, and the AMERICAN 
NATIONAL BANK & TRUST COMPA.NY, pa.rty of the 
second pa rt, 
WI T NE S S E T_H, 
That for and in consideration of the sum of ten dollars 
( $] 0.00) cash in hand paid and other valuable consideration, 
the receipt whereof is hereby acknowledged, the said parties 
24 Supreme Court of Appeals of Virginia 
of the · first part doth bargain, sell, grant and convey with 
general warranty of title unto the said party of the second 
part, all of their right, title and interest ( which said interest 
is in fact a one-sixth interest), in and to all the following de-
scribed real estate situate in the City of Danville, Vfrginia, 
and more particularly described as fallows : 
Lot 19 in Block 1, asi. shown on the revised map of Mount 
Vernon Villa Company's property, recorded in the Clerk's 
Office of the Corporation Court of Danville, Virginia, in Deed 
Book 86 at page 200-beginning on the south side of "'\,Vest 
Main Street at corner of Lot ''.A'' in said block; thence in 
a westerly direction along Main Stree.t · 50 feet to lot # 17 ; 
thence hack between lot '' 1\..'' and lot 17, 17 4% feet along lot 
"A" and 175 feet along lot 17 to lot #20, and having a ·width 
of 50 feet in the rear and being the same property which was 
devised to Halcourt E1• Herndon bv RH. Herndon in his will 
recorded in said Clerk's Office in ,,rm Book '' C '' at page· 337. 
It is understood and agreed that this conveyance is made 
subject to a prior conveyance from Halcourt F. Herndon and 
wife to W. G-. Vansant1 Trustee, to secure a certain note in 
the sum of $200.00, said conveyance dated Oc.tober 1, 1932, 
duly recorded in said Clerk's Office in Deed Book 152 at page 
195. 
WITNESS the fallowing signatures and seals. 
HALCOURT F.,. HERNDON (Seal) 
BETSY H. HERNDON (Seal) 
($1.00 Revenue ~tamp Cancelled) 
page 38 }. State of Virginia, 
City of Danville, to-wit: 
I, Nancy Carpenter, a Notary Public in and for the City 
and State aforesaid, do hereby certify that H.alcourt F. Hern-
don and Be.tsy H. Herndon, his wife, whose names are signed 
to the fore going deed dated tT une 19, HJ35, l1ave aclmowledged 
the same before me in my City and State aforesaid. 
Given under my hand this 25 day ·of June, 1935. 
NANCY CARPENTER 
Notary Public. 
My commission expires Septeml)er 11, 1938. 
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Virginia: 
In the Clerk's Office of the Corporation C.ourt of Danville, 
on the 28th day of June, 1935, at 10:15 o'clock A. M. The 
foregoing deed was admitted to record upon the certificate of 
aclmowledgment endorsed hereon. 
Teste: 
OTIS BRADLEY, Clerk. 
page 39 ~ And now on this day, to-wit: In the Clerk's Office 
of the Corporation Court of Danville, the follow-
ing depositions were filecl on September 3rd, 1941: · 
In the Corporation Court. of Danville, Virginia. 
Robert H. Herndon, Jr., et als. 
v. 
,vmiam R. Herndon, Jr., et als. 
DEPOSITIONS. 
The depositions of Annie Herndon U~dike taken before me, 
Thelma S. ,Jones, a notary public in and for the City of Dan-
ville, Virginia, at the office of Horace G. Bass, 503 Masonic 
Temple, Danville, Virginia, on .August 26, 1941, at 11 :'30 
o'clock A. M., on behalf of the complainants, pursuant 'to 
notice hereto a.tta.ched, in the chancery cause now pending in 
the Corporation Court of Danville,, Virginia, wherein Robert 
H. Herndon, Jr. et als. are complainants, and William R. 
Herndon, Jr., et als., are respondents. 
Present: W. G. Vansant, Trustee; V{. G. Vansant, Executor 
of the estate of Emma B. Herndon, deceased; W. G. Vansant, 
attorney for the complainants ; Horace G. , Bass, Guardian ad 
Litem for Vfilliam R. Herndon, Jr., I-Ialcourt F. Herndon, Jr. 
and Virginia H. Herndon, inf ant respondents. 
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The witness, . 
:MRS. ANNIE HE-R:t\TDON UPDIKE, 
being first duly sworn, deposes as follows: 
Examined by Mr. W. G. Vansant: 
Q. I believe you are the daughter of the late Robert H. 
Herndon, Sr.! 
A. I a.m. 
Q. Please state when your father, Hobert H. Herndon, Sr., 
died. 
.,..~. He died in May, 1921. 
. page 40 ~·. Q. Did he leave a widowf 
. .A.. Yes,.Emma B. Herndon. . . . 
Q. How many children did he leave at the time· of his death¥ 
A. Six. 
Q. Will you give their names? 
A. Robert H. Herndon, ,Jr., ·wmiam H. Herndon, Clarence 
H. Herndon, Annie Herndon, (now Updike), Halcourt ]i_ 
Herndon and Emily R. Herndon, (now Vansant). 
Q. Have any of these parties died since the death of your 
father? 
.A. William R. Herndon and Halcourt F. Herndon have 
died. William Herndon died in March, 1926, and Hal.court 
F. Herndon died in January, 1939. 
Q. Did William R. Herndon leave any children? 
A. One. William R. Herndon, l r. , 
Q. Did he ever have any children o,ther than William R. 
Herndon, Jr. f 
A. No. 
Q. How old is ·william R. Herndon, Jr. at the present time! 
A. 20 years old. . 
Q. Did Halcourt F. Herndon leave any children¥ 
A. Yes, two. , 
Q. Will you give their names and ages 1 . 
A. Halcourt .F. Herndon, ,Jr., wl10 is now 17 years of age, 
· and -Virginia H. He·rnclon, who is. now 12 years of age. 
Q. Did Ha1court F. Herndon have any other children than 
these two vou have mentioned Y 
A. No ... 
Q. Is :M:rs. Emma B. Herndon now livingY 
page 41 ~ A. No. · 
Q. When did she die? 
A. J\fay 21, 1941. . 
Q. Please state what real estate your £ather left at the time 
of his death? 
.A. .. A house and lot described as No. 31 l 1N est Main St. in 
the City of Danville, Virginia. · 
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Mrs. Amiie Herndon Updike. 
Q. Is that the real estate which is described in the ·bill in 
this cause? 
A. It is. 
Q. It appears that by the will of your father his real estate 
was devised to his wife for life, with power to her to sell the 
. said real estate, or any part thereof, and to convey'title there- · 
to, for her to reinvest the money in other real estate, and at 
her death the said real estate to go to his children, or their 
issue, per stirpes and no.t per capita. 
Please state whether or not your mother ever disposed oif 
this real est.ate during her lifetime f 
A. No. 
Q. In your opinion can this real estate be divided in kind 
among the parties entitled thereto 7 
A. No. . 
. Q. In your opinion would it be to the best interest of all · 
parties in interest to have a sale of the said real estate and a 
division of the- proceeds? 
A. It will. 
Examined bv Horace G. Ba:ss. Guardian ad Litem for infant 
respondents: . 
Q. Mrs. Updike, you have named the six children of your 
father, including yourself, who were living at your 
page 42 } father's death in May, 1921. ·were those six chil-
dren all the children that your father had living at 
the time he wrote his will in January, 1918 Y 
A . .Yes. 
Q. Those children are all now liviJ!g except "William :ftern-
don, who died in 1.926, and Hal court F. Herndon, who died in 
January, 1.939? · 
A. . .Yes. 
Q. Did any of your fa.ther 's children have issue at the time 
of his death in May, 1921 Y 
A. One boy, Rober,t H. Herndon, Third .. 
Q. \Vas he the child of Robert H. Herndon, Jr.? 
A. Yes. 
Q. Do yon recall how old he was at the time of your father's 
death! 
A. You mean Robert II. Herndon, Third! 
Q. Yes. 
A. He was about six months old. 
Q. And he was the only grandchild your father had at the 
time of his death? 
A. Yes. 
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Mrs. AW11ie Hernilon Updike. 
, Q. So, at the time your father wrote his will in January, 
1918, he did not have any grandchildren t 
A. No. 
Q. That is, none pf his children had any issue '1 
A. N.o. 
Q. W'as Robert H. Herndon the Third the first grandchild 
your father hag. f 
A. :Yes. 
Q. Which of your father's children were unmarried a:t the 
time of his death f 
A. Robert H. Herndon, Jr. and ·wmiam R. Herndon were 
married when mv father died. The other children -were uu-
. married. . 
page 43 ~ Q. Approximately how Qld was your father when 
he died? 
A. He was al)ont 69 years old. 
Q. And approximately how old was your mother when she 
died? . 
A. 80. 
Q. At the time of yonr father's death were all his children 
.of age? 
A. All but Emily. She was not of age. · 
Q. How old was Emily at'that time f 
A. She was about 19. 
Q. I helieved you testified that "\Villiam R. Herndon, Jr. 
was the only child of William R Herndon, deceased¥ 
A. Yes. 
Q. I belieYe you also testified that Halcourt F. Herndon, 
,Jr. and Virginia H. Herndon were the only children of Hal-
court F. Herndon, deceased f 
.l\. Yes. 
Q. "\Vas William R. Herndon, Jr. born after your fatlier~s 
death?· · 
.A. Yes~ l\fy father died in May and 'William was born the 
la.st of June of the same year. · · 
Q. Do you authorize the Notary to sign your name to your 
deposition? . 
. A. I do. 
And further this depon~nt saith not. 
ANNIE HERNDON UPDIKE 
By THELMA S. JONES, 
Notary Public. 
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page 44 } State of Virginia, 
City of Danville, to-wit: 
J, Thelma S. Jones, a N1otar.y public of and for the City of 
Danville, Virginia, do hereby certify that _ the foregoing 
depositions of Annie Herndon Updike were duly taken, sworn 
to and authorized to be subscribed by me; before me, in my 
said City. 
Given under my hand this 29th day of August, 1941. 
My commission expires May 2, 194.4. 
THELMA S. JONES 
To Thelma S. Jones 
Fee for depositions 
4 pages at 50c---$2.00 
Notary Public. 
. page 45 } And now on this day, to-wit: Corporation Court 
. of Danville, on Thursday, the 4th day of Septem~ 
her, in the year .A. D.1941. · · 
In the Corporation Court of Danville, Virginia: 
Robert H. Herndon, Jr., et als . 
. v. 
William R. Herndon, Jr., et als. 
DECREE. 
This day the respondents, Virginia Haile, W"illiam R. Hern, 
don, Jr., infant, Horace G. Bass, Guardian ad lit em· for V\Til-
liam R. Herndon, Jr. infant, Horace G. Bass, Guar~ian ad 
litem for Halcourt F. Herndon, tTr., and Virginia H. Herndon-, 
infants, \V. G. Vansant, executor of Emma B. Herndon, de-
ceased, 1\7• C-t Vansant, Trustee, _a.nd American. National Bank 
& Trust Company of Danville, Virginia., tendered their 
answers to the complaina:nts' bill, and asked leave to file said 
answers, which is hereby granted, and the same accordingly · 
filed, and this cause is set for hearing as to the aforesaid re-
spondents. 
page 46 ~ In the Corporation Court of Danville, Virginia. 
Robert II. Herndon, Jr., and others 
v. 
William R. Herndon, Jr., and others. 
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ANSWER OF AMERICAN N.c\.TIONAL BANK 
AND TRUST COMP ANY. 
The answer of American National Bank and Trust Com-
pany to a ;Bill of complaint filed against it and others in the 
Corporation· Court of Danville, Virginia by Robert H. Hern-
don, Jr. and others. 1 
This respondent reserving to itself the benefit of all just 
exceptions to the said bill of complaint, for answer thareto, 
or to so much thereof as it is advised it is material that it 
should answer, answers and says: 
This respondent admits the allegations with reference to 
the. will of Robert H. Herndon, Sr. to the fact that the said 
Robert H. Herndon, Sr. died seised and possessed of certain 
property described in the bill of complaint .. 
This respondent admits that Halcourt F. Herndon, Sr. con-
veyed, .along with Betsy H. Herndon, his wife, all of the 
· interest of the said Haloourt F. Herndon, Sr. to-wit: a vested 
remainder in the property described in the deed hereinafter 
referred to, subject to: the life estate of his mother, ~frs. R. H. 
Herndon, Sr., in consideration of the cancellation of debts in 
the total sum of $ , then due to this respondent from 
the said Halcourt F. Herndon, Sr.; the deed referred to bear-
ing date June 19, 1935, duly of record in the Clerk's Office of 
this Court in Deed Book 162 at page 294, is. filed herewith and 
made a part of this answer. 
page 47 ~ This respondent alleges that now after the death 
of Mrs. R .. H. Herndon, Sr. it owns the interest o-r 
the said Halcourt ],. Herndon, Sr. ,,,.hich is a one-sixth 
interest. 
As to any allegations in said bill not specifically affirmed c.,r· 
denied, your respondent prays that the court will require strict 
proof of the same. 
And now, having fully answered complainant's bill, this re-
spondent prays to be hence dismissed with its reasonable 
costs in this behalf expended. 
And it will eve1· pray, etc. 
AMERICAN NATIONAL B ... t\.NK 
AND TRUST COMP ANY 
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page 48 }- In the Corporation Court of the City of Danville, 
Virginia. 
Robert H. Herndon, Jr., and others 
v. 
William R. Herndon, Jr., and others. 
ANSWER OF VIRGINIA HAILE. 
To a bill of complaint filed against herself and others in the 
Corporation Court of the City of Danville, Virginia, by Robert 
If. Herndon, Jr. and others. 
This respondent, reserving to herself the bene.fit of all just 
exceptions to -the said bill of complaint for answer thereto, 
or to so much thereof as she is advised, it is material that she 
· should answer, answers and says : 
That she is the holder of a certain note of $200.00, dat~d 
October 1, 1932, executed by Halcourt F. Herndon and wife, 
payable to their order; and secured by the right, title, and 
interest of Halcourt F. Herndon in the property described in 
said bill of complaint. This respondent alleges that 110 part 
of the principal or interest has been paid on said note, and 
that interest is due and owing from October 1, 1932. 
As to the other allegations of said bill, this respondent 
neither affirms no·r denies, but prays that .the court will require 
strict proof of the same. 
And having fully answered complainant's bill, this re-
spondent prays to be herself dismissed, with her reasonable 
cost about her in this behalf expended, and she will ever pray, 
etc. 
VIRGINIA HAILE 
page 49 ~ In the Corporation Court of Danville, Virginia. 
Robert II. Herndon, Jr., et als. 
v. . 
,\Tilliam R. Herndon, Jr., et als. 
ANSWER OF HORACE G. BASS, GUARDIAN .AD LITEM 
FOR HALCOURT F. HERNDON, ,JR. AND VIRGINIA 
II. HERNDON, INFANT, DmFENDANTS. 1 
The joint and separate answer of Horace G. Bass, Guardian 
ad [.,item appointed to defend Halcourt F. Herndon, Jr. and 
Virginia H. Herndon, infant defendants in this suit, in proper 
person to a bill of complaint filed against said Halcourt F. 
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Herndon, Jr., Virginia H. Herndon and others in the Corpora-
tion Court of Danville, Virginia, by Robert H. Herndon, Jr. 
and others. 
- This respondent, reserving to himself the benefit of all just 
exceptions to said bill of complaint, for answer . thereto, 
answers and says : 
That. he ·is .the guard.i~n ad liteni appointed to defend Hal-
court ·F. Herndon, J·r. and Virginia H. He·rndon, infants in 
this suit; that the said Halcourt F. Herndon, Jr. is 17 yea.rs 
of age, a.nd the said Virginia. I-I. Herndon is 12 years of nge, 
and they a.re the only children of Halcourt F. Herndon, who 
died in January, 1939, and. who was the son of Robert H. 
Herndon, Sr.; that he believes the allegations of said bill of 
complaint to be true, and that he prays the full protection o'f 
the ,court for the said Halcourt F. Herndon, Jr. and Virginia . 
H. Herndon, infant defendants. 
This respondent, for further answer to said bill of com-
plaint, says that the said Halcourt F. Herndon, Jr. and Vir-
ginia H. Herndon, infants, by virtue of the death of their 
· father, Halcourt F. Herndon, in January 1939, 
page 50 ~ prior to the death of Emma B. Herndon in May, 
1941, acquired a 1/6 interest in the real estate de-
scribed in the bill of comp1a.int under Clause 3 of the ,vill of 
Robert H. Herndon, Sr., who died in 1921, and whose will WltS 
duly probated in'. the Clerk's Office of the Corporation Co11rt 
of Danville, and recorded in Will Book C at page 337; that 
by the failure of the said Halcourt F. Herndon to survive his 
mother, Emma B. Herndon, the life tenant of said real estate, 
all the interest of the said Halcourt F~ Herndort, contingent 
or otherwise, was extinguished and ,vas acquired by his Ha.id 
infant children, who survived both the said Halcourt. F. Hern-
don and his mother, Emma B. Herndon, and who took the · 
interest their father would have taken under said will per 
stirpes; which was a 1/6 interest in said real estate, so that 
each of said infants acquired a 1/12 interest in said real estate 
under said will: tha.t the convevance bv Halcourt F. 
Herndon arid B·etsy H. Herndon: his ";1fe, to ·,v. G. 
Vansant, Truste(}, dated Oc.toher· 1, 1932, recorded in the 
Clerk's Office in Deed Book 152 at page 195, of all their 
right, title and interest in said real estate, to secure to the 
holder thereof the payment of a certain debt of $200.00, with 
interest from October 1, 1932, evidenced by a negotial1le, 
promissory note, was ineffectual to convey any interest in 
said real est.ate, due to the death of the said Halcourt F. Hern-
don in J anua.ry, 1939; .tha.t the conveyance from Halconrt F. 
Herndon and Betsy H. Herndon, his wife, to the .American 
Am. Nat. Bk. & Tr. Co. v. R.H. Herndon, Jr., et als. S3 
National Bank & Trust Company, Danville, Virginia, dated 
lune 19, 1935, recorded in the Clerk's Office in Deed Book 
162 ·at page 294, of all their right, title and interest in said real 
estate, was ineffectual to convey any interest in said real 
estate, due to the death of the said Halcourt F. Herndon in 
January, 1939; that the grantees in said convey-
page 51 }- auces now have no title to and own no interest in 
said real estate by virtue of said conveyances, and 
that the said Halcourt F. Herndon, Jr. and Virginia H. Hern-
don, infants, now own the entire 1/6 interest in said real 
estate which the said Halcourt F. Herndon and wife attempted 
to convey in said conveyances. 
This respondent concurs in the prayer of said bill for a sale 
of ·said real estate, and a division of the proceeds among the 
. parties entitled there.to . 
.And now having fully answered the complainants bill, this 
respondent prays to be hence dismissed with his reasonable 
costs by him in this behalf expended. 
HORACE G .. BASS 
Guardian .Ad Litem £or Halcourt ~F. 
Herndon, Jr., and Virginia H. 
Herndon, Infant, Defendants. ~ 
Taken, sworn to and subscribed before me, Thelma S. Jones, 
a notary public of and for the City and State ~ores aid. in my 
City aforesaid, this 22nd day of August, 1941. · 
THELMA S. ,JONES 
Notary Public. 
page 52 ~ And now on this day, to-wit: Corporation Court 
of Danville, on Thursday, the 4th day of Septem-
ber, in the year A. D. 1941. 
In the Corporation Court of Danville, Virginia. 
Robert H. Herndon, Jr., et als. 
v. 
William R. Herndon, Jr., et als. 
DECREE. 
This cause which has been regularly matured and set for 
hearing cmne on this day to be heard on the hill of the com-
plainants and exhibits filed therewith, on the answers of Hal-
court F. Herndon, Jr. infant, Virginia Haile, William R. 
Herndon, Jr., infant, Horace G. Bass, Guardian ad litem for 
,vmiam R. Herndon, ~r., infant, Horace G. Bass, Guardian 
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ad litem for Halcourt :b,. Herndon, Jr., and Virginia H. llern-
don, infants, W. G. Vansant, executor of Emma B. Herndon, 
deceased, W. G. Vansant, Trustee; and. American National 
Bank & Trust Company of Danville, Virginia, duly filed in 
this cause, on the bill taken for conf os.sed as to Clarence He1·11- . 
don, he having been regularly served with process and still 
failing to answer, demur or plea, on the depositions taken on 
behalf of the complainants and duly filed herein, and was· 
argued by eounsel. · 
Upon consideration whereof, it appearing to the Court that 
the real estate whereof Robert H. Herndon died seised and 
possessed, lying on the southern side of vV es:t Main Street in 
the City of Danville, Virginia, descri,,bed in the papers l1erein, 
is not susceptible of a convenient and judicious partition in 
kind among the parties entitled thereto, a.nd that the interest 
of all parties would be promoted by a sale of said real estate 
a.nd a division of the proceeds, the Court doth so decide. 
And the Court doth order, adjudge and decree that ·w. G. 
Vansant and Horace G. Bass, who are _hereby appointed 
Special Commissioners for the purpose, shall pro-
page 53 ~ ceed to offer the said real estate for sale, at public. 
a.u0tion, on the premises, after having advertised 
the same for at least 10 days by handbills distributed in t.he 
neighborhood of the property upon the folloo\ving terms to-
wit: 1/4 cash, and the balance in three equal instaUments, 
parable with interest in six, hvelve and eighteen months re--
spectively from the da.te of the sale, to be evidenced by the 
notes of the purchaser, the title to be retained until all the 
purchase money has been paid, with the right of the purchaser 
to pay all of the purchase money in cash. 
, · The Court doth further order, adjudge and decree tha.t the 
said Special Commissioners may in their discretion, use such 
other methods of advertising a.s to them may seem advisable. 
However, before proceeding to execute this decree the said 
Special Commissioners shall enter into bond before the Clerk 
of this Court, in the penalty of $10,000.00 with approved 
surety, and conditioned ac.cording to law . 
.. A.nd said Special Commiesioners shall report to the Court. 
page 54 ~ · .And now on this da:y, to-wit: Corporation Court 
. of Danville, on Friday the 26th day of September, 
m the year A. D. 1941. 
In the Corporation Court of Danville, Virginia.. 
Robert H. Herndon, Jr., et als. 
'V. 
William R. Herndon, ,Jr., ~t als. 
Am. Nat. Bk. & Tr.Co. v. R.H. HerndQn, Jr., et als. ' 35 
DECREE. 
This e.ause came on this day to be again heard on the papers 
f orm.erly read, on the report of Horace G. Bass and W. G. 
Vansant, Special Commissioners, this day filed by leave of 
Court, and was argued by counsel. 
Upon consideration whereof there being no exceptions to 
said report of Horaice G. Bass and W. G. Vansant, Special 
Commissioners, the Court doth hereby ratify and approve the 
same. And it appearing to the Court from saiq. report that 
the house and lot whereof Robert H. Herndon, Sr. died- seised 
and possessed was lmocked out to Elizabeth Gwynn Strange 
at the price of $8,000.00, and that she has tendered all of the 
purchase money in cash. 
THE COURT DOTH ADJUDGE, ORDER AND DECREE 
that the sale of the said house and lot be confirmed to the 
· sai<l Elizabeth Gwynn Strange at the price of $8,000.00. 
AND THE COURT DOTH FURTHER ADJUDGE, 
ORDER A.ND DECREE that Horace G. Bass and W. G. 
Vansant, who are hereby appointed Special Commissioners 
for the purpose, shall execute and deliver to the said Eliza-
beth Gwynn Strange, or to whomever she may direct in '\\Tit-
ing, a deed of conveyance, with special warranty of title, to 
the said house and lot whereof Robert II. Herndon, Sr. clied 
seised and possessed and fully described in the Bill of Com-
plaint. 
The Court doth further adjudge, order and decree that out 
of the funds in their hands· the said Special Commissioners 
shall pay the costs of thiR suit and of said sale, including a 
fee of $50.00 to Wad dill, Holland and .Flinn, Inc. for serviices 
as auctioneers, and a fee of $25.00 to Horace G. 
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R. Herndon, Jr., infant, which is to be deducted 
from the share of said inf ant, and shall pay to the adult de-
fendants, Robert H. Herndon, Jr., Annie H. Updike and Emily 
H. Vansant each a 1/6 interest of the proceeds, and shall pay 
to W. G. Y ansant, Executor of Emma B. Herndon, deceased, 
the proceeds of the 1/6 interest held by her under the deed 
from Clarence Herndon and wife. . 
And it appearing to the Court that Lizzie R. Herndon, the 
mother of William R. Herndon, Jr. has been duly appointed 
guardian of ,vmiam R. Herndon, Jr. by the Clerk of the Cir-
cuit Court of Pittsylvania County, Virginia, and has qualified 
by.executing bond, with approved security. 
The Court doth adjudge, order and decree that the share 
36 Supreme ·Court ,of .Appeals of Virginia 
of the said William R. Herndon, ,Jr. be paid to Lizzie R. Hern-
don, guardian for the said William R. Herndon, Jr. 
And it further appearing to the court that a question has 
arisen with respect to the remaining 1/6 interest -of the pro-
ceeds from said house and lot as to whether the same shall 
be paid to the grantees of Halcourt F. Herndon, Sr. in ac-
cordance with the deeds made by him in his lifetime, or be 
paid to the guardian for Hal court F. Herndon, Jr. and Vir-
ginia Haile Herndon, infants. · 
The Court doth adjudge, order and decree tha.t the said 1/6 
interest be retained by the said Special Commissioners until 
further order of this Court. 
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1\ 
Herndon, ·wmiam R., Jr., et als. 
COURT'S MEMORANDUM FOR_ DECREE. 
The intention of the testator, to be ga.thered from his will 
as a whole is to be determined. Wnen it is ascertained our 
inquiry is at an end. 
If the third item of testator's will reading as follows: 
''I give and devise to my wife, all of my real estate and im-
provements thereon, to have and to hold during her natural 
life, with the pow·er in my said wife, as Executrix of tl1is will, 
or in her own right, to sell said real estate, or any part there-
of, a.nd convey a good title thereto, she to reinvest the money 
in other real estate, and at the death of my said ·wife the prop-
erty described in this item of my will, shall go share and share / 
alike to my children, or their issue," per stirpes and. not per 
capita:'' 
.were all that we ·had to pa.ss upon, no doubt,· under the au-
thority of many Virginia decisions among them being: Han-
ford v. JiJlliott, 9 Leigh 79: Ma-rt-in v. JCirby, 11 Grattan 67'; 
Stone v . .Leu:is, 84 Va. 474: 5 RE. 282: Chapman v. Chapman, 
90 V.a. 409 and Crews v. Hatcher, 91 Va. 382, we would be re-
quired to decide that the date of Fnuvivorship was the testa-
tor's death, rather than that of hi~ wife, the life tenant. Cf., 
however, the case of. Carlile v. Drisldll, or rather Driskill v. 
Carlile, 145 Va. 116. "\\T.ould not the devise so far as it could 
apply to the issue of testator's children be a. gift to a classf 
It seemR to me also that the decision in the case of Cheat-
ha.m v. Gower, 94 Va. 383, although recognfaing and approv-
ing the · settled rule of construction prevailing in Vi°rg-inia 
enunciated in the decisions of the cases above referred to, in 
,.Am. Nat. Bk. & Tr. Co. v. R. H~ Herndon, Jr., et als. 37 
e:ff ect announces a contrary doctrine. In this opinion I am 
supported by the dissenting opinion of an exceedingly able 
judge who baldly states as the ground for his dissent that it 
is no.t in accord with existing Virginia decisions. Note that 
the opinion apparently quotes with approval this langµ.age 
from the opini·on in the New Jersey case· of Black~ Page v. 
Bird: 
·''Not only does the natural and plain meaning of words 
giving an estate at the death of the life tenant to the survivors 
of a class or ·of certain individuals named, refer· .to those then 
surviving, but it seems to me that no testator or dmftsman 
who designed to provide that the whole remainder should go 
to those of the class who were living at testator's death, 
would ever use these words to express that inten-
page 57 r tion, and would not fail to use• words distinctly ex-
. pressing the intention so formed; the words 'such 
as may survive me' or 'be living at my death' would not fail 
to suggest themselves.'' . 
The facts existing at the time testator made his will are 
entitled to great c.onsideration in as.certaining his. intent. 
·what were they f The depositions filed in the case show that 
at the time he executed the will he was six.ty-six years of age 
and that l1is wife was then fifty-eight years old. Certainly 
he could look forward to no children of his own coming into 
existence after he made his will. At that time he had no 
grand-children. Is it reasonable to suppose that under these 
circumstances he intended that the estate given to bis·· wife 
for life should vest at his death? It seems to me that he would 
have been bnt. little concerned with the thought that his chil-
dren would predecease him, but was looking forward to the 
time of his wife's death and at.tempting to dispo•se of the re-
mainder a.t tha;t time. 
However thls may be, looking to his will as a whole, and it 
is from the whole, and no isolated portion of it, that our con-
clusion must be formed, we find that the sixth item reads as 
follows: 
''·The remainder of my property, real, personal, and mixed, 
not specifically disposed of herein shall be divided equally 
between Robert H. Herndon, Jr., William R. Herndon, 
Clarence Herndon, Halcourt F. Herndon and Emily R. Hern-
don, share and share alike.'' 
Failure to ref er to their i~sue to my mind conclusively 
points to the f aet that in the third item he intended to devise 
the remainder after his wife's Iif e estate to his children who 
38 Supreme Court of Appeals of Virginia . 
might be then living1 of to the descendant's or child.ren of 
such as had died leavmg issue. Indeed the striking differe:qce 
between the language of the two items plainly inclieates the 
testator's intention that his children took the remainde·r only 
after their mother's death, and that their estate therein prior 
to that event was contingent. · 
For the reasons expressed l am of the opinion that Hal .. 
court Herndon: was not seized of a vested remainder in the 
proper.ty in question; that what would ha.ve been his sha.re 
therein had he outlived his mother, passed under his father's 
will to bis children, and that bis· conveyance of his interest 
passed ·nothing. 
Respectfully, 
Oct. 24, 1941. 
HENRY C. LEIGH 
Judge. 
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of Danville, on Saturday the 1st day of November, 
in the year A. D. 1941, being the day and year first herein 
mentioned. · · 
In the Corporation Court of Danville, Virginia. 
Robert H. Herndon, Jr., et als. 
v. 
·william R. Herndon, Jr., et als. 
DECREE. 
Tihis cause crune on this da.y to be heard upon the papers 
formerly read herein, and was argued by counsel. 
Upon consideration whereof, it appearing to the Court for 
reasons set forth in the written opinion of the Court rendernd 
ii+ this cause on October 24, 1941, that Halcourt F. Herndon, 
Jr. and Virginia. H. Herndon; the children of Halcourt F.'. 
· Herndon, deceased, owned together a one-sixth interest in the 
real esta.te on vV ~st Main Street fo the City of Danville, Vir. 
ginia, sold in this cause, 1~nder clause three of the will of 
their grandfather, Rober.t H. Herndon, Sr., due to the death 
'of the said Halcourt F. Herndon prior to the death of his 
mother, the life tenant of said real estate, and that the deeds 
from the said Haleourt F. Herndon to the American National 
Bank and Trust Coml)any, elated June 19, 1935, recorded jn 
t~e Clerk's Office of this Court in deed book 162 at page 294, 
Am. Nat. Bk. & Tr.·Oo. v. R.H. Herndon, Jr., et als.· 39 
and to W. G. Vansant, Trustee, dated October 1, 1932, re• 
corded in said Clerk's Office in Deed Boolt 152 at page 195, 
conveyed no interest in or title to said real estate, the ~J.Jtt 
doth so adjudge, order and decree. - · · ·.. · 
The Court doth further adjudge, order and decree, that 
W. G. Vansant and Horace G. :Sass, Special Commissioners 
herein, pay out of said one-sixth interest in the net proceeds 
from the ·sale of said real estate the ·costs of. this .decree and 
a fee of $100.00 to Horace G. Bass, Guardian ail lit em for Hai.-
court F. Herndon, Jr. and Virginia, H. Herndon, infant re-
spondents, for his services rendered in their behalf in this 
m~ . . 
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Herndon, the mother of Halcourt F. Herndon, Jr., 
and Virginia H.· Herndon, has been duly appointed Guardian 
of the -said Halcourt F. Herndon, Jr. and Virginia H. Hern-
don, by the Clerk of this Court, and has qualified by executing 
bond with proper security, 
The Court doth further adjudge, order and decree that said 
Special Commissioners pay one-half of the balance of said 
one-sixth interest to the said Betsy H .. Herndon, Guardian of 
the said Halcourt F. Herndon, Jr. and one-half of said balance 
to the said Betsy H. Herndon, Guardian of Virginia H. Hern-
don. · 
And said Special Commissioners shall report to the Court 
their proceedings thereunder. . 
And the American National Bank & Trtist Company doth 
except to all findings and ruling of the court as containM in 
this decree. 
page 60 ~ In the Corporation Court of Danvillet Virginia.: . 
Robert H. Herndon, Jr., et als. 
v. 
W'illiam R. Herndon, Jr., et als. 
NOTICE 0~, APPLICATION FOR COPY OF RECORD. 
~ro Horace G. Bass, Guardian ad lit em f o-r Halcourt F. Hern-
don, Jr., and Virginia Haile Herndon: 
Notice is hereby given you that the undersigned attorneys 
for one of the respondents in the above styled proceeding, 
to-wit, AMERICAN NATIONAL BANK & TRUST COM-
P ANY OF DANVILLE, will on the 30th day of December 
1941, apply to C. Stuart Wheatley, Clerk of the Corporation 
Court of Danville, Virginia, for a transcript of the record in 
the chancery cause instituted by Robe~Ji. Herndon, Jr., and 
40 Supreme Court· bf Appeals of Virginia 
others against William R.· Herndon, Jr., and others,. for -the 
p~pose of applying to the Supreme Court of '.A.pp~als _of Vir.:. 
grma, for an appeal from a decree finally adJud~eating the 
rights of AmE:ric~ National Bank .. & Trust Company of Dan-
ville, entered m said cause. on Nov~mber 1, 1941. r . , 
, 
0 
· • • CREWS AND· CLEMENT 
·. Counsel for respondent, ·American 
· , · :National Bank & Trust Company 
. of Danville. 
Legal and timely service of the foregoing notice is hereby 
accepted this 30 day of December, 1941. ' · 
. · HORACE G. BASS 
Guardian ad litem for Halcourt ~,~ 
Herndon, Jr., and Virgini~ Haile 
Herndoa· - · . 
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. : City of Danville, to-wit: 
. I, C. Stuart Wheatley, Clerk of the Corporation Court of 
Danville, Virginia, do hereby certify that the foregoing is a. 
true transcript of so much of the record arid judicial proceed-
ings of said· Court as I have been directed to copy in a certain 
chancery cause wherein Robert I-I. Herndon, Jr., and others 
are the complainants and William R. Herndon, Jr., and others 
are the respondents. 
And I further certify that the respondent, American Na-
tional Bank & Trust Company of Danville, ha.s filed with me 
a written notice to the parties adverse in interest to s~id 
American National Bank & Trust Company of Danville, of 
its intention to apply for a. transcript of said record, which 
notice was accepted by the counsel and guardian ad lite-m for 
said. adverse parties on th~ 30 day_ of p_ecemb~r, 1~~1. 
Given under my hand this 5th day of January, 1942. 
C. STUART WHEATLEY, Clerk. 
Clerk's Fee for Record_ $5.00. 
· A Copy-Teste: 
M. B. WATTS, C. C. 
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